
. ! 

' I . ' 

l 
' 

JAN-ZS-2007 tZ:ZSPM FROM-S~LIN LUPIN Fairfield 
+9734390720 

(\ 

• 

:rlOT FOR PUBLICATION 

UNITED STAiES oisnucr COURT 
OtSn\ICT OF NEW .J€RSl>Y 

May J.9 ~ 1.:995 

LETTER OP.nttON 

T-178 P.001 F-245 

MAITTlN LU'TliER ICINC: JR; 

~ WIU>IH<; c. U..S,COURTucuse 
J;I) WALJilJT S't_ llOOM SQ7i; 

p_o. iso:z: ~ 

FTl£b0l101~0~ -

ORJ:G:tNAL ON P':tt.E w.rnt CLERK O'F THE COURT 

f 

l 

l 

Richard C. Yeskoo, Esq . 
fABRICANT & YESKOO 
86 Hudson S~~eet 
Hoboken, NJ' 07030 

Actorneys for Pla~ntiff Combined 
Companies, Inc _ 

li _ Curtis Mea nor, Esq. 
Lawrence S_ Coven, Esq. 
PODVEY, SAC?-S, MEANOR, CATENACCI, 

HILDNER &,s;iOCOZIELLO 
Le9c.l Cent.er 
One Riverfrone Plaz• 
Newa~k. NJ 07102 

Ch~rles H. He lei~: Esq _ · 
HELEIN & WAYSDORF, P . C _ 
1850 M SLree~. N_W. 
Suite 550 
Wash~~eton. DC 200 3 6 

• A 

•A 

A~t.orneys for Winback & ~onserve Program, 
~nc . ; One St.op F~nancial , Inc . ; 
Group Discounts, lnc-; 800 ·Disc:ount:s, Inc .. ; 
and ~ublic Service En~erp~ises of 
? enns ylvania. Inc. 

~recerick L . Whit.mer, Esq. 
PITNEY. HAR.DIN, KrPP & SZUCH 
P 0 Eox 19.qS 
Morris~own, NJ 0?962 

Charles W. Douglas, Esq. 
SIDLEY &: AUSTIN 
One Fi~s~ Na~ional Bank Plaz~ 
Ch~cagc. Il - 60603 

1 

j 
' . 

JA 05!i 

I 
I 
1 
I 

I 
I 
i 

1· 

\ 

I 
I 

! 
\ 

I 



) 

-· 

JAN-25-2007 12:28PM FROM-SMOLIN LUPIN Fairfield +9734390720 T-178 P.002 F-245 

," ./ 
' 

Edward R. Barillari, Esq. 
AT&T Co~ . 
295 North Maple Avenue 
sasking Ridge, NJ 07962 

Attorneys for Defendant AT&.T Corp. 

Re: Combined Companies, !nc., e~ al 
v. AT&T Corp. 
Ci~il Actior. No. 95-908 iNHP) 

Dear Counsel! 

This matter comes before the Court on a motion for 

preliminary injunction ~Y plaintiffs Winback & Ccnserve~Program, 

Inc. (t1Winback 11 ), Group Discounts, Inc. (nGDI"), One stop 

Financial, Inc. ( 11 0ne St.op"), and. 800 Discouttts, Inc. ("800 

Inc. 11 ) (col.leotively "the Inga compa.nieslfJ a.nd Combined Companies 

Inc. ("CCI"Jl- ·pursuant to section 406 of the Communications Ace 

( '' t.l'le Act 11
) , 28 u. s. c. § 406. The :siubstance of plaint.i ffs:' 

claims as set forth in their complaint is that defendant AT&T' 

Co:tlJ. ( "A'!'&1'") 2 has violated the Act by effectively withholding 

f~om them certain long-distance services as a means of hampering 

cheir efforts to cr~nsf er and consolidate bheir long distance 

service plans to obtain better races. Having fully reviewed the 

mulcitudinous submissions of the parcies and having witnessed the 

barbed exchanges between them, boch in Court submissions and at 

the two-day hearing in this matter, the Court finds that 

1 The complain~ also n~med Public Service Ente:r:pri$eS of 
Pennsylvania, Inc. ("PSE"l as a plaintiff in t:his action, but PSE 
has since been dismissed from the ca$e without prejudice. 

~ AT&T is the dominant common carrie~ of telecommunications 
services in the United Scates, and is regulated by the Act, 47 
u.s.c . §§ 151, ~ ~, and the policies of the Federal 
Communications Commission (''FCC" I . AT&T' s relat:ionship wich 
plaintiffs and PSE is thus governed by the Act. 
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« I 
' 

plaintiffs' motion £or a preliminary injunction shall be granted 

in part and denied in part. 

The facts underlying this dispute are as follows. The Inga 

companies and CCI a~e engaged in the telecommunications business 

as "aggregators '' of AT&T tariffed telecommunications services or 

n 8 00 11 services. 1 also known as Inbound Wide Area Telephone 

Services ( 11 n~ATS 11 ) • Aggregation involves the resale of i;hese sao 

$e.:r;vices to small businesses which ao not h~ve ~ny Qirect 

affiliation with AT&T, and which can secure better IWATS rates by 

joining programs o:t" "plans" run by the aqg.regators than they 

could obtain individually. The aggregators maintain these plans 

subject t.o contract with AT&T {being known as 1•customers 0£ 

record"}, and by vircue of the volume ot business they can 

produce, they obtain discounts on thei~ plans and pass some of 

thes~ $avings on to their cliencs (known as "end 1.i:sers 11
) • 

The savings obtained by che aggregators/cuscomers of record 

and the manner in which the end user benef ~ts from them is 

somewhat elaborate, but is best illustrated as follows. The 

aggregators' contracts wic~ AT&T for !WATS exist pursuanc co 

AT&T's cariffed Customer Specific Term Plan LI ("CSTP II" ) as sec 

forth in AT&T F.C.C . Tariff No. 2.l CSTP II is a volume 

discount plan under which the aggregators have a maximum discount 

of 23% on 800 calls. This discount co~ine$ with AT&T's tariffed 

Revenue Volume Pricing Plan ("R.VPP") d.iscount of 5% to constii::;u;;e 

l Piaintiffs• agreements with AT&T are for CSTP II plans 
unde= Tariff F.c_c. No. 2. 
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an entire discount for the aggregators of 28t. The aggregators 

in turn pass on one of four secondary discounts {15t, 17 1/2%, 

20\, or 23%) to their end users ~- discounts which those small 

businesses could not secure on their own due to their low IWATS 

volume. 

Onder the arrangement agreed upon between AT&T and 

plaintiffs, AT&T does not bill its customer of record 

(aggregator} for the volume of 800 calls the agg;r;egator~produces 

or procures, but instead bills the end user directly, calculating 

into the bill that secondary discount which the aggregator bas 

allotted the end user in question. AT&T then pays to the 

aggregator the difference between che aggregator's CSTP II/R~P 

discount and that percentage discount allotted the end user.~ 

The sum remitced by AT~T to che aggregator constitutes che 

aggregator's income, from which it derives i~s cperacing cos~s 

and profits. 

PSE (formerly a party to this action} ~a also involved in 

~he telecommunications resale business, although its arrangement 

with both AT&T and its own end users involves more favorable 

terms than those enjoyed by plaintiffs. PSE's business involves 

the resale of outbound services as well a s ~WATS, and a 

combination of both. Like plai~tiffs, PSE is an aggregator, but 

pursuant to contract wich AT&T can conibine ou~bound calling 

services with its !WATS resale operations, and chus -- presumably 

i Any bad debt or uripaid bills created by an aggregator's 
end users will be deau~ted from thac aggrsgacor•s RVPP discounc 
return by AT&T before remission of ~he CSTP II/RVPP return. 
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can caeer more to the overall needs of the sma11 businesses i~ 

services. 

PSE's ~elationship W"ith AT&T is governed by AT&T's Contracc 

Tari~£ F.C~C. No. 516 (•K'r-516•). Under KT-516. PSE enjoys the 

same <;SXP II/RVPP discounts of 28~ to which plai~tiffs are 

entitled, but PSE also receives and additional 38~ di$count under. 

KT- 516 and other offerings from AT&T. PSE in tu.xn passes on 
... 

discounts to its end users, and because of the large~ overall 

disc?unt ~~ enjoys. ~SE ~an offer more attractive discounts to 

these end users tban .. can. plaint:iffs. As under the arrange~nt 

with plaintiffs, AT&T bills PSE•s end users directly. subtracting 

from che bill·chac amount of discount allocted by PSE to each 

individual end user_ !n ~urn. AT&T remits to PSE the difference 

between the latter's G6% overall discount and thac passed on to 

t:he end u~r. 5 

-
Plaincif.f.s and PSI have obta5=ned their .scatus as resellers 

by making co~mit:ments -~o AT&T .tha~ they will consume certain . ,,,, . -

amoun~s or volumes of AT&T's sezjtices over che co ntract period . 

As c ustomers of r e cord, ~he aggregat:ors are lawfully respo~sible 

for any deficiency in usage _ Th':ls; Chey aggregate their 

commitment: out to small businesses whic h need the se:rvi ce buc 

cannot obtain the best deal directly with che common carrier 

because of their low volume o f service usage. If t he end users 

fail to pay cheir bills or if chere is any shortfall in usage 

~As in the plain~iffs • case, AT&T deduces from-~he RV~P 
d i scounc/rebace remitted to PSE any bad de~t or unpaid b ills 
acc~ued by its end users -
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under &i aggregator' s plan, that; aggregatm; is l.iable to AT&T fo~ 

t:he deficiency_ For instance, under the CSTP II agreements, the 

discouuc rates available to plaintiffs a.re contingent ~pon high 

a.IlllUal usage ~ommitments. If such commitments are not mecl the 

aggregator is obligated to pa.y nshort:€al1" ch~rges, which amount 

to t:he deficiency in usage ·over the cont.:ra.ot term. .Short.fall 

charges are rett6actively i.mposed. Zf a plan is prematurely 

terminated# tbe·aggregator is liable for a prospective 

"ce:cminaticn" charge for tqe prospective deficiency under the 

agx-eement. These shortfall and termination cha:i;ges are 

calcul.a~ed on ccncrac~-specif ic formulae# not relevant to the 

inst.an~ determinacion. 

The tariff under which plaintiffs operate, Tariff F.C.C. 

No. 2, makes prevision fo~ the transfer or a~signment of tariff 

plans. SeQ~ion 2_1.a of Tariff F.C.C. No. 2 allows transfer of 

pL•ns by: (l) the customer· of r~cor~ ~equesting that AT&T 

transfer its pl~n to a new customer! {Z} the new customer 

assuming all che obliga~ions of tq~·tormer customer of record, 

including all oui:;scanding indebtedtl.ess as well as "the unexpired 

pore.ion of any applicable minimum period(sl [;]"and (3) AT&T 

acknowledgi~g ~he · ~ransfer in writing ~ithin fif~een {lS) days of 

receipL of notificacion_ AfLer such transfer, the fo;rmer 

customer of record ~emains joinLly and severally liable wic.h Lhe 

new custome;c- fo:r; all obligations ·existent at the time of 

~ransfer. see Tariff F.c.c. No. 2. § 2.~.s. The manner i~ whi~h 

such a cransf er is carried ou~ is by Lhe submission of a T~ansfer 
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of service Ag-reem~c and Notification form (•TsAw}, executed by 

both patties eo ~e t:::i;;ansfer, to A'l'&:T. 

On Decetcber 16, J.994,. th~ Inga companies execut:ed certain 

~SA's tran.sf~~ing to CCX a nt.nilber .of .CSTP II/RVPF pl.ans. namely 

Plans No.s. 13~:1-· .158;3, 2-4.30. 2a2a. ~629, 3124. 3468. 3524, and 

3663. In re~nse to AT&.T' s request., CCI resubmitt:ed tilese TSA' s 

on December 22, i994; and on recei"\r.ing no response to the later 

sUbmissi.on, CCI aga4i submitted ,seve.:ral ·of the 'l'SA's on Deceinber 

30, 1994. pn t:hat day. ~cembe~ 30, 1994, CCI received written 

confirmacion of t~o of .. the subm.it~ed TSA•s, namely, those for 

Plans No.s 2829 and .31.24. T~erea'fte:r •. ~CI received .. welcoming· 

callsw from AT&T. Nei~her the Irtga companies nor CCI received 

any wrii:.t:.en nor.ice of non-accept;ance by .AT&T of t.heir TSA'.s 

wichin fifteen days of December lo. 1994, the date of the 

origi~al sub~ssiort of Lhe TSA"s. Larry C. Shipp's affidavit 

st.ates thar., on t.he conr.:racy. AT&T.i-S .conduct. led CCI .to believe 

i~ wa s now che customer of record on all of Lhe transferred Inga 
. . 

companies' plans. For inst.ance. CCf ,'obt:.a ined "credits " for 

promot:.ional monies owed co t:he former cus~omer of ~ecord {one of 

the Inga companies), and on January 30, i995, received c h ecks 

from AT&T made p~yable co CCI in excess of $1,000.000.00 _ 

on January 24, l995, AT&T not.ified CC! that none of che 

TSA's ~ - including t.h9se foz- Platis No.s 282.S and 3124 would be 

approved by AT&T until CCI submic~ed a securit:y deposi t of 

Sl 3, 540, ooo _ oo. This demand for a deposit: was made in 1.ight. of 

t.he faet t:hat. CCI was a "new• company wichout. any credit r.at.ing 
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by which Kr&.T could consider its se:r:vic;:e plan$ secure.' Indeed, 

cc:r was an .inoperative company prior to the transfer of t:he Inga 

companies' plans. :rn demanding th.is deposit, AT&T was exercis~ng 
' 

its right :under Tariff ~ .c.c .. No. 2, ~ 2 .s .a,' allowing AT&.T to 

require~ deposit 0£ up. to three months of t:he transferee's 

expected reve.oue eomnrit:.ment:+• It .is AT«T's pract:ice to 

determi-ne the need for a securi.Ly deposit by evaluating the new 

·.customer's credit rating with Dun & Bxadst~eet;. When that '-credit 

h{seory is bad or non-existent, AT&:.T claims it has .the right, 

--
' AT~T based its demand fo~ the deposit on its need ~to 

guarantee paymen~ of the cha::rges~ for the tr,ansferred plans and 
·an the face that CCI was "a start::-up company without an 
established credic history and ha(d] made a sizeat>le revenue 
commitment by oidering [the plans]." Shipp Affidavit at 1 20_ 
CCX objects to thi$ characterization. asser~ing.that its 
subsidiaries, Global Long' ~istance Marketing, Inc. and Nacional 
Telesis. Inc_ had long been AT~T aggregators ~i~h good 
reputations 'Etnd credi~ histories with AT&T. As such. ccr·s . 
parent~ge of these companie$ shoui~ have, in CCI's view, weighed 
in its favor in any credic-worth:J:..l'l~s.s analyi;is. 

~ Sectio~ 2-5.s of the tariff provides, in percinent part: . . .. . 
:Oeposit.e ~ The following depo$i.:t provisions are 
~pplicable ~o WATS. 

A. To safeguard its inLeres~s . the Company will only 
~equire a Customer which has a proven history of l4te 
payments to the Company or whose financial 
responsibility is not a macter of record, co make a 
depos iL co be held as a guarantee for the payment of 
charges _ .•. The deposit ~ill not exceed an amount 
equal to t:hree months esLimated usage charg~s and 
access·line charges associated wi~h AT&T 800 Service 

Tariff F.C .C . No . 2 § 2.5.8. 

' The annual revenue commi~ment: transferred 'with che Inga 
compa .. nies' plans t:o CCI was in excess of fift:y four million 
ccJ.loi!r~ . 
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m:ider ~ariff F.c.c_ No. 2 § 2.s.a to demand a security deposit. 

One of the two pr~IJgs qf pla..Uiti£fs' case against AT&T is 

the argument that: AT~T had_np right:. to demand the securit:y 
. -· . . 

deposit: a£ter it had acknowledged CC! as t:he new custome:r of 

record on che trausferr~~ p~an by faiiure to dispu~~ the t:ransfer 

within fifteen days and by its comm~cations with CCI.in January 

of 1.995. This prong of plaintiff~· case al.leges that AT"'l' 

~ola.ted section 401 (a) of the Act by re:fu.si.ng ttserttic:e·,. t:o'"" 

plainciffs.by. ~nter alia, failing to ackoowledg~ the Inga 

comp.anies/CC! transfers. 

Moreover, plaintiffs allege ~ha~ AT&T has fu:;-t;her violated 

the Act. ~y failing to· CQmply with the pl·ain t:erms of its own · . 

cariff, namely seccion 2.1.a, which .makes no reference to any . . . 

deposit requirement and contains no cross-reference to that: 

seccion of t~e tariff which ~llow~ deposit demands, namely 
. . 

seccion 2.s.e. Additionally. pla~tftiffs allege tha~ AT&T's 

danger of losing on the Inga compani~s ~ commiLmencs was less .... 
afcer the Inga companies/CCI cransf~ than before. For insca~ce, 

plaim:.iff~ point out t.hat:: under che Cari.ff rule of transfer: (i) 

AT&T had securiLy in che face thaL ic, AT&T, bills che end users. 

directly; tii} AT&T could pursue CCI for the going-forward -non

payments arising from che transferred plans, while having 

recourse co Lhe ~nga ~ompanies for all pre-transfer non-payments; 

and Ciiil chat AT~T could look co CCI and/or the Inga companies 

for shortfalls in che minimum adnual commiLment levels under che 

plans. 
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Plaintiff~' second attack on A't&T's handli.ug of their 

situation is based on a second requesc for transfer1 this time a 

transfer of the se:rviee en the p1a.ns acquired by CCI from the 

Znga companies. This second transfer ~s attempced because CCl 

failed to obcai.n £rom ~~T a lCT-516 $imilar to that which PSE 

has. 

on Jatluary 1:3, J.995, PSE aud ccr jointly executed and 

submitt.ed wr.i.tten.orders to AT&.T to transfer the aoo traffic 

under the plans· CCI had obt~ined from the Inga ~ompanies to the 

credit of PSE. Only ~he traffic was to b¢ transfer.red, not th~

pians themselves .. In this way, CCI would maintain control over 

the plans whi1e at the same tim~ benefitting from the much larger 

discouncs enjoyed by PSE unde~ KT-516. AT&T refused to accept 

chis second transfer on th~ ground ~hat CCI was not che customer 

1 of record on.~he plans at issue, and Lhus could not transfer the 

traffic under t;hoi;;;e plans to PSE,.. .;-~T&T was further troubled by 

che fa~c that if_<'.J.nly the Lraffic on. Lhe plans and not the pl~ns 

Lhemselves were tra~$ferred co PSE,;;the liability for shortfall 

and termination charges attendant thereto would then be vested in 

CCI~ an empty shell ~n AT&T's view_ AT&T regarded CCI as an 

emp"ty sheli· because of the credit check it had conducted and 

because o£ · the fact that CCI had, in AT&T's view, no assecs 

agains~ which any judgment for deficiency might later be levied 

fl.1.thou"t the revenue generated by the tra'ffic under che plans, CCI 
I 

would have no income and no mJans of backing ~he responsibilities 

it main~ained after the CCI/PSE transfe~ of traffic. 

10 
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It is CCI's position that AT&T's reasons for rejeccing the 

CCI/PSE transfer of traf£ic are illusory aud t:hat the true 

m.or:.i.vacion behind AT&T#s couduct: is a .desix-e to prevent or 

destroy compet:icion in the IWATS market. For instance, all the 

plai~tiffs make much ado about their cJ.aim that, .ill re~lity, the 

~eat of te:rmi.llat~o~ and shortfall 1iahil:ity is non-ex.istenc 

witjl x-egazd to the pl~ at issue here. Because AT&T .bills t:he 

end u:5ers directly and can deduct any unpaid d~t incurred by end 

users from the RWP ~scou.nt: of the agg:re~eor, plaiuciffs argue, _ 

there is no d.a.nge.r of short.faJ.l. Li..kewi$e, the danger of 

~ermination charges is also a fiction, plaintiffs suggesc. 

because of ~he many e laborate ways in which one can essentially 

refinance a plan before any cermination charges actually accx-ue. 

For t:he purposes of the ~stant determination. a detailed 
•" 

scrutiny of such ruses or accepcabl~~~estruCLuring devices, 
~ 

whichever ~hey be, is not. necessa~. Suffice it to say Lhat, 

wich regard ~o pre-Ju.:;e, 1994 plans, ~e~hods ex.ist for defraying 

or erasing liabilit.y on one plan by tran~ferring or subsuming 

out.st:anding commitrnent:.s int:.o new and "bet:t.er" plans pursuant: co 

AT~T's own tariff. 

Plaintit'fs use the fact of the second .transfer (CCl:/I?S'E) co 

=urt.her reinforce their claim t:ha~ AT&T violai:ed the Ace by 

refusing co recognize the first t:.ransfer I Inga comp~nies/CCI). 

Plaini: i ffs argue thaL, even if AT~~ did have reservations about: 

~I's cr~dit rating or la~k of payment. history unde~ section 

2 . 5.e 0£ Tariff F.C . C. No. 2, such concerns ough~ co hav e been 

11 
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erased by ~be second transfer to PSE, a loog~time and credic

wo-z;thy client;; of :A:r&T's. AT&'.I' :replies to thai: assertion by 

argui..Ilg thac since only t:he traffic 9n the plans· was passed to 

FSE, and pot the plans themselves with their attendant 

liabilities. ~SE's st;;an~ing and credic-worthiness was irrelevant 
l. . . • 

co the poteutial for s~ortfa11 and terminat:.ion liability. · Absent 

an. acceptance by PSE .of t.he Inga coriipanies' commitment;;s on the 

pi~. AT&T would not authorize the. CCI/PSE transfer. 

On February l.S', 1995, AT&T filed Tariff Transmittal Bl79 

wich the FCC, i.nsti~utillg an admi:niscracive action wh~rein AT&T 

seeks t;;o make explicit the imp1icit right AT&T believes it has 

w:ider Tariff F_c.c. No_ 2 to' stop che t;;ransfers at issue here.' 

Plaint:iffs in che i:o.st:ant case coun1: among r::.hose. who have oppo.sed 

AT&T•s proposed tariff clarification before the rCC. In that 

I'" . . ~roceeding. as i;. the mat:t:er at bar, plaint:iffs cont.est AT&T' s 

.eight: t:o demand secur.:i,t;y fer t:ran..sfe+5·· and ~o demand that when . .: ... 

t:raffic under a plan is transferred. the plan and i1:s attendan1: 

comrnicmenc~ must follow. 

Prima;y ~uriadiction 

As an ini1:ial matter, ~he Courc shall address AT&T's reques1: 

that this action be dismisseo under the doc~rine of primary 

' AT&T believes t:hese cransf ers are an effort by the 
princip~l of t:he Inga compan~es co evade ~nnual commitments to 
AT~T in such a manner as to.escape liability £or any shortfalls 
and ~ermination charges which migh~ otherwise a~ise on those 
plans. This effort: at denuding himself of che plans was, in 
"'T&T' s view, an att:.empt:. at: "obt:.aining t.he benefics o.f a transfer 

£ service (while) at. che same Lime depriv(ing) AT&T of the 
commi t:niem:s macie 1:0 obt:ain t.ha i: service_ " Whi t:mer Cert _ . tJ 2 _ 
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iu.:r:isdici:ion. AT&T contends that this ent:..:b:e ai;::tion c:oncerns the 

_c:ope of AT&T·s dut;ies and rights under its tariff and the Act: 

and is wit.h.in the .exclusive kei:i of the Fee_· 

Primary jur~sd.i.ct:ion is a legal 'doqtrine well-established, 

albeic sometime~ confused. in chose areas of ~aw where the courts 

and regulating agencies share authority. The Tenth Ciri::uit has 

recently described the doct~ine comprehensively~ 

~Prima.ry . ju:r~sdiction : 1s invoked in 
situations ~here the courts have jurisdi~tion 
over the claim from the·very outset but it: is 
likely thae the case will require resolutiqn 
of issues wh.ich1 unde~ a regulatcny·scheme. 
have been placed in the hands of a.n
adrni.nistr~ti ~e body.•· [Citation omicted.) 
Uuder that doctrine. #the ju&i.cial .process 1s 
suspended pe:nding ·referral of che issues co 
'C.he administ:rative body for ir:s views-" 
(Citat:ions . omit'C.ed. J · 

Mical Communica~ions, Inc. v_ Sp~inr Tele~edia, 1 F_3d 1031, 1038 

lt:h Cir. 1993) -·"' See also Richman Bros_ Records v. U. $ _ Sprint._, 

9S3 F.2d 1431, l-435 n.:z {3d Cir_ 1991).,--cert. denied. ···-
~-· 

ll2 S . CL 3056 {l.992) . 

The Mical c:ourt. list.e a t:he vai;ious ·-{acco:x:s c<;>nside;red by 
I 

courcs in deciding ~he applicabilicy of the primary jurisdiction 

doc~rine in specific cases. Some courts examine whecher issues 

o~ fac~ inherent. in che case are wi'C.hin or withou~ che 

c:..~J1veni;ional experience of judges; whecher the exercise of 

administracive discrer:ion is required co resolve issues of fac'C. 

in .:he c<1.se; and whet:: h er t:.he a:r;ea of busi·nes.s in whic::h t:.he 
; 

~ispuce a:r;ose is encrusced co a part:.icular agency whos e 

~lucion of the ma~ter mighc besc afford unif orm.ity and 
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l consistency of_ conclusion. Other courcs focus on whecher t:he 

need for speedy judicial reso1ution of the issue outweighs the 

benefit of ob~a.in±ng tile agency's determinat:ion en the matter. 

within this iast are~ of concern col,1.rts· consider the following 

/'., 

balancing faccors: ~·how agency act1on will aid the litigation; 

whether the iitigation involves conduct requi~ing con~inuing 

sµpervision by ·the agency; ~hether the issues to be litigated are · 
~ 

unique ~o regulated industries; and whe~her proceedings already 

are pending·before the agency.'" Id. (quoti.ng, int:er alia, 

Marshall v. El Easo Natu6al ·Gas Co., 874 F.2d 1373, 1376-77 (10th 

Cir. l9S9); GuLf states Ut11s . co _ v. Alabama Power Co., 824 F.2d 

1465. i473 (5th Cir. 1987)). The cour~ mus~ be conscious of the 

danger of inconsi~ten~ :r1.Jlings between itself and che agency 

conferred by Congress wich ~he authority to govern the area of 

business or irldustry a~ issue. ~ The Mical court resolved c.he 
·~ 

primary jurisdiccion issue in favoi-of staying Lhe ae~ion in the 

Distric~ Court pen~ing a de~erminatiop by ~he FCC as to whether 

che Ace governed a common carrier·s :tluLy as co billing and 

collecc:ion for subscribe~·s "romance talk~ 900 number services. 

le . at:. lO~o.ic 

The irustant case involves the const;r;uction of a tariff, 

namely, Tariff F.C.C. No. 2, and cerc.ain seccions chereof. 

ic The t-hcal courc: was per$uaded. at. least in part-, by the 
face: thac: the precise iss~e before the cour~ in that case was ac: 
the s.ame c.ime pending before i:he FCC. and chat che was "t:here:fore 
a real possibili~y ~hat a decision by ch{e] court- prior to the 
FCC•s response to the {pending) peLiLion would result in 
conflict:ing decis:ion.s [.]" .I£L... 1 F. 3d at 1040. 
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speeifical~y, the .Court: is called upon t.o decide whether section 

~. 1.a of ~he tariff allows t~o separ:ate kinds of transfer. /l.S to 

l;x)ch transfers which· plaint;iffs seek co_ ha'lre. ·enforced over AT&T' s 

objec::t:i.on, section 2 .• 1.a appears .coi:i..trolling. rt· is t:.his ·C:our~·s 

finding -- .·a matter .akiu to cootrac1;. construction. well wichin · 

the conventional experience of the Court-~ that· tariff section 

2-.1.s permits t.he ·transfE~r and manner ·of transfer engaged i.n ·by 

the Inga companies and CCI in December of 1994- See infra. 

Ho~eve~. as 'to the CCl./PSE c.ransfer. the is$ue hinges on whether 

section 2.1.8 pe;t;mits an aggregator to transfer .traffic under a-

plan witllout transferring t:he_.plan itself :in t:he same 

c:ransaction. -

The second issue be.fore the Court, therefore, involves the 

consc:ci.:1c~ion of a tariff provision which is noe clear on it~ face 
.. 

as to what: amount of fracc:.iori,alizing_, if any, of plans it allows_ 

Such a determinacian, perforce, re~i~es the Cour t to decide 

wh4iitt:her a plan a nd ..;t.t.s at.'Cendant obl.i.gar:io,ns under a t ariff may 

be separat:.ed from ic:.s craffic ~hen that traffic might well 

con~cituce the only guarantee available that the plan' s 

obliga.:ions 1.·ill be honored. 

Based on 4he analy$is. supra. of che proprie~y of applying 

t:he .doccrine of primary jurisdiccion in cases wherein c:.he Court: 

may leave co regulat:. i ng agencies chose quest:.ions bes t decided by 

~hem. t:.his courc finds that: the second issue before it - - the 
I 

. i 
CCI/PSE t:.ransfer -- should be dete:tmined by ~he F~C- This is so 

because such a quest:.ian, being inherencly wichin ~he rea lm o f che 
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coimnunications Act and its regu1atoz:y mechanisms, is not within 

-che convent.ional experience of trial courts. Th.i.s issue -cums 

pa;i;ticularly on a -practi~e included [or not included] in a 

taziff filed wich (the FCC]" and ·.in~olves . tecbnical questions of 

fact (-- such as t:.he inten~ of the ta:t'iff drafter --] uniquely 

with.ill the expertise and experience of [the FC~~]~ Richman Bros_ 

Record~, 953 i:2d at 1435 n - 3 (citations omitted}. Moreover, ~he 

pr~per application of administrative discretion to tha~ issue 

will best protect against inconsiscencies of outco~e. while at 

ehe same time affording the parties some certainty :i:-egaiding the 

proper construction of tariffs -- the life-blood of all parties 

to this act:ion-

A final determination by ~he FCC of chis issue will clear a 

path for che pan:i es to p~oceed in thei~ business relationships 

•"' ·it.h each other, ancl lend predic~abil~~y to eheir ~ccions. 

Court. is als o persu<ided by che face that:· chis very iss ue is 

presencly penci.ing dei.::.eTminacion by che .-fcc. 11 As such, the 

The 

--

ll While che Cour t defers co che FCC' s primary jur isdiccion 
on the second t:ransfer, the Court not.es ~hat AT~T has raised boch 
transfers in ics Tariff Transmi ~cal Bl7~ t:o the FCC - This 
obvi ous atcempc co crear.e primary jurisdiction in the FCC on both 
cransfers fails, howeve r4 co t:he ext:ent that the fi~st: transfer 
•d ics adjudicacion are ~ell within che ~en of this Court. and 
~s jurisdiction as c onferred by section 406 of t:he Act:. While 

it may well be chat. AT&T is unhappy ~it:h its existing cari£fs, 
t.hat di·spleasure is not ac issue in chis c a se. In regard t:o i:he 
:irs t ~ransfer. a s will be shown, the Courc is asked to construe 
the clear and unambiguous language of AT&T p_c_c_ Tariff No. 2 § 
2.1.s. Construcc ion of such clear ~anguage does not call for FCC 
expertise. Should AT&T wis h ·to revis e ~he language of section 
~ - l - 8 or co 'clar ify· ic in such· a way as to change the manner in 

ich t:ransfers may be conducced under che cariff, it is free to 
~ake whatever sceos it chooses - - and co which it may be encicled 
·- befo~e the FCC~ Whether Ehe FCC op~s to change, cla rify, 
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cow:t. shall express no op.:i.nioo. as to th.is issue and shall refer 

i~ fo~ appropriace resolution to the FCC. See MCI Commµnications 

corp. v. Amer_ Tel - & Tel- Co. I 496 F .2d 214 (3d Cir. J.974 >.. 
seetion 406 of th~ Act 

Plai.ncifts assert t'.hat th.is Court has jurisdiction over. this 

eni;.:U-e ll'atter and has t:he power to grant a preliminary injunc;:t~?n 

under 47 u.s.c. § 406: The Court is satisfied that section 406 

does pertnit .,Parties ~eprived of long distance service to come .'

before the district court and s.eek a writ of peremptory mandamus, 

even in the face of an outscanding "question of faet as to the 

appropriate compensation to the carri~r for the service. ·47 

U.S.C. § 406.- Although Fed.R.Civ.P. Sl{b) abolished the ancient 

wri~ of mandamus. the modern vehicle of injunccive relief 

satisfactorily fills the breach. 

le is wel\-.established chat in ~7 O.S-C. § 406 actions for 

relief, '!'..he r:radii:i.onal require.rnents-~:for the issuance of 

injunccive relief do UOL apply. For instance, irreparable harm 

need not be shown where violation of th,~ statuce in icself 

provides a sta~uto.i;y righc to injunctiv~ relief, as does section 

406 of the AcL- Mical , sugra, l f .~a at 1035 (citing and quoting 

CSX Transp. v_ Board of Equali~ation. 964 ~.2d 548, 551 (6Ch Cir_ 

~992); ~urlin~~on Northern R-R. Co. v . Bair, 957 ~.2d 599. 60l 
. . 

{8th Cir . ), cerc. denied, U.S. i13 s.ct_ 69 C1S92J; 

modify or amend the language of that seccion is of no moment to 
Lhe instanc decermination. This maLter involves a simple 
· ncerpret:.ation and applicacion of the language of $ect:ion :.2, 1 _ e_ -

as ic exists now and at: the time "of. t.he Inga companies/CCI 
cranster -- and nothing more . 
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( 

1,llinois Bell Tel. Co _ v.· Commerce Comm•n, 740 F.:2d S66. S71 (7t.h 

cir- 1384); Gresham v_ Windrush Partners, Ltd., 730 F.2d 1417, 

1423 {1lch Cir.), cert:. denied, 459 U-S. 882 {1964}; Atchison, 

Topeka and Santa Fe Ry. v. I#nnen, 640 F.2d 255. 259 (~Oth Cir . 

1981) Cper.~uriam}). Rather chan e.s~ablish the trad:i,tional 

elements required for iujunctive relief, therefore, plain~iffs in 
. -

the instant matter c~ satisfy $ection 406 of t:he Ace and obcain 

i.Djunctive relief by showing.a clear and equivocal right to chat 

whi.ch they r~quesc. Mical. i F.3d ac 1036. 

In lighc of the fact. cllerefore, that redress is available 

for deprivation of services. the question then becomes whether 

plaintiffs here have been deprived of services by AT&T in 

violacion of che Act. 

Sect.ion 202(b} of the Ace provides r.hat: "services" under the 

Act "include cfoa.rges for. or services in co!UlecLion with, the use 

of common carrier lines of communicatrion .... ,,.~ 
.. 

202{b}. Plainciffsjn the inscant case are aggregacors; .. 
resellers of telecommunication servic~~ co end users. AT&T 

suggesLS thac since no end users have been deprived of Lhose 

services in any way. and that the provision of service to Lhese 

end users ha.s not been ha.mpered. section 406 of ·~he Act does nor. 

aucho~ize pl¢intiffs to seek•incerirn relief before this Court. 

Eased on t:he definition of "services·• in :;;ect.ion 202 of the Act. 

howeve~. the Courc muse find chat: the issues herein involve 
I 

"services in connect.:i.on wit:h" ~ne provision of IWAT.S services t.o 

end users. It. cannot be denied r.hat AT&T' s conduc·c has· in some 
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; 
i 
r 

' 

way affected. plaintiffs~' provision of "services~ to end users, or 

at least the manner in wl;ri-ch plaintiff~ op~ to provi?e those 

services under t:he tarif£. i:z ~ such, pl-aint.iffs satisfy the . -;., . -. . .. 

~service• preregu.i.sices for fede~ district court: intervention 
........ 

under the Act. 
·' 

Plaintiffs a1lege that Kr&T violated the Act in refusing to 
,• -. . 

~fu.?:ni'sh n co~unication s~~ice (_s] upon reasonable .reque~s-

therefor .. 47 U.S.C. § 20~(a). In disputing- the _manner 

in whioh t'.he I.nga companies trc:insf e:rred their plans to CCI and in . . . . :.· 

demanding that a securicy deposit. of more than thirteen million 

dQllars be paid before such a transfer would be authorized, .. . 
plain~iffs argue, AT&T violated its duty ~o provide requesced 

services -- even under pro~esL -- ·rather ~han refu5ing to meet a 

ques~ionable obligation uncil afcer 'C.he complaint er litigation .. . 

is resolved . " In Lhe Maccer of Hawaiian Te!eohone Comoany, 78 

f_c.c2d 1002, 1065 (l.980}. Compar,e· n u_s.c_ § 406 (writ of 

mandamus shall is~~e despite the e~~stenee of issues of fact}-. 

The only issue co be decided by "C.his Court is whecher tqe 

~nsa.companies and CCI had a right to rransfer plans bet;ween them 

:
2 Eec.ause the issues implica"C.ed in t;h~s case center on che 

:~s~~s and obligations of the parc~es pursuan"C. to AT&T F.c.c_ 
·~r~ff No. 2, and che provision of service~ thereunder, the Court . 
!leea not; engage tn exhaustive analysis of Che "service" i.ssue. 
~~~a- MC! Te lecommunications Co rp. v. G~cham, 7 F.3d 477 (6th 
-~~- 1993) (tariffs approved by ~he FCC become law in themselves 
~:ic creace their own obliga.i:iotls, beyo::id t:ht:: realm of merely 
~~~~~actual r~la~ions}; Mical.' supra, l , F . 3c at; 1036-39 (trea~in~ 
.: ~.-ne::her cercain billing and collections wer e "services" under 
)~~ /\c;:,); MCI Telecommunications v , Ga..,..de n St:ae.~ Inv .• 981 F. 2d 
cc=-~~~h Cir. 15!92) (cause of acr.ion a!"'iSir!£ from t:a:r:iff is nm: a 

··--act. claim, but: instead ir. rai~es a fecie;:-al quese.ion} . 
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f 

in the. manner in whi,ch they did. The Coun finds that the 

·~fer ~s conducted in compliance wit:h Tariff F.C.C. No. 2 § 

2.~~a, and by use of the appr9priate TSA!s aut:.harized by AT&T. 

The parties properly execu;ed che TSA~s and did noc receive any 

potifica~ion of disa:P,P~ova1 · wi.t:hin the tariff-mandaced fifceen 

day pe.J::iod, and came t:.o believe -- justif;ably -- .t:.hat the 

~fer had been_app~oved and that: CCI was the new customez- of 

record on the pl~- .J,'.ndeed, correspondence from A:rlir:r in writing 

and in t;he fo:;m of telephone "welcoming" calls, in conjunction 

with "credits" and checks in the amorint of more than on& million 

dollars, all led CC! to believe it wa$ officially the new 

cusLomer of record ou the transferred plans. 

The plain la:nguage ~f section 2.1.B of ~he Lariff -

governing the transfer of pla~s ~- makes no reference co any 

requiremenc ~h~ deposits be ~osted before plan transfers may be 

auLhorized _ Tariff F.C.C. No. 2 § 2~-i~a. While AT&T stresses 

thaL a lack of asset~ and credit hisLO.l'{Y can_ juscify its demand 
p · .. • 

tha L a new cuscomer posL a security d~posic uncle~ seccio n 4-5-B 

of che ~2riff, it fails co suggeSL how any deposit requiremen~ 

can be read into secLion 2-l-8-

If AT&T wis hed ~o preserve the righL LO demand a deposi~ for 

plan ~ransfers per sec~ion 2.s_s. it spould have conditioned 

sec~ion 2.1.a upon satisfaccion of section 2.5.8. Becau~e no 

provision for decosiL demands is contai ned in che seccion of Lhe 
• I 

cariff governing transfer of plans. and because che Inga 

companies and CCI followed Lhe c rans£er s e ction of che ta~if f to 
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• 

clle lecter, they ou~ht not now be forced to deal w£th a 

un~1atera1 change of.Che rules by AT&T. Moreover, AT&T's 

elliptical justification f~r its depos~t demand is undermined by 

the om~~sion ~n its tariff language· of any cross-refe4ence 
. . . . . 

between sect~ons 2.l.8 aud 2.5.a. The.lack of any .SUch cross-

reference and the clear message to be drawn therefrom is best 

'appr~ciaced by :...a ~urs~ey· gl.ance· a1:. other provisions of. sect:ion 

cwo of the tariff which clearly shows cross-references to 

percinent ;;ect: iohs. · see e . ~ - 'tariff F .·c. c. No. 2 § S 2 • L 2 : 

2.2.6.C and :O; 2.4.1; 2.S.9. Plaintiffs,-cannot be held to 

-
constnJ.e the seccion governing transfers under the tarif.f as 

meaning ch~t whi~h it does noL. ·words mean whac they say. Rules 

should not be changed in the middle of the game;- and cen;ainly 

not wichouc notice. 

Based on the unambiguous lang:uage of the transfer section, ... ... 
iL is clear and unequivocal that the.Inga companies/CCI ~ransfer 

sat.isfied T.;i:t"iff f=':c.c. No. 2 .§ 2-f.~.B- .Based on that: clear 

language. cherefore. plainLiffs ccf and ~he Inga companies have 

established cheir righL co have the transfer of CSTP II plans as 

be~ween ~hem recognized and authorized oy AT&T-

The CourL is cherefore satisfied thae plaintiffs have 

established Lhei~ righc co ·a preliminary injunction ordering AT~~ 

to provide CCI full service on the CSTP Il Plan No_s 13Sl, 1583. 

2430, 2628, 2829, 3124. 3468. JS24, and 3663, as provided for in 

the TSA's e~ecuLed ~nd submiLLed by ~he Inga co~panies and CCI on 

December 16, 199~. 
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,.r . 

,- .. , 

SECUllTY 

Raving concluded that a Preliminary Injunc~ion should issue 

in this case, the court must dete~e the a~ount of security, ~f 

any. t:o order. Sect.ion 406 of tl+e Act prov:i.d:es in.:pa.rt; 

:if <UIY quest:'ion of fact as to t~e proper' 
compensation 'to t;..he ca:r;rier for the service 
to be enforced by the writ is raised by the 
ple~dings, 'the writ .·. _ may issue . _ . 
upon such.terms as to security, payment of 
money into the court, or otherwise, as che 
court may think proper • • • . 

.47 '0.$.c.· § 406. 

Under the literal language of section 406 of the Act, as apEl~ed 

to the instant case, the Cour~ need not address the question of · 

proper compensaLion to AT&T fo~ use of ics services under the 

transferred plans because no issue as co proper compensation was · 

raised in the record . Therefore, security as contemplated by 

• 
sect.ion 40G of Lhe Act: i~ not aL issue. 

The inapplicabili~y of sec~ion 406 securiLy notwith~tanding~ 

Che Court is mi~dful that i n che .context of Preliminary 

Injunct:ion.s. red.R.Civ.P. 65 Cc) r'equires the ••giving o f security 

by ~he applicant{.]" Thus, the Court must decide the appropriace 

sum co order as security for chis Preliminary Injunction. 

As previously referenced. Lhe billing of end users for the 

use of I~ATS services is done clirec~ly by AT&T. As .part of the 

billing a~rangement: be~ween plaintiffs and AT£T, AT&T a lso has 

the op~ion of deduc~ing any ?np~id end user bills from the RVPP 

discount/re.bate it remits to r.he cust.omer of record_ In su.m, 

AT&T's charges for use of its IWATS services are fully prot:ected 
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.. 

under its presenc billing proceduresT As such; the billing of 

e:nd users and AT&l''s income from the IWATS services at issue 

herein shaJ.1 not necessa:r:ily "suffe:r either-.discontiuuance o;r; 

di:1nillution as a result of the Inga · companie~/CCI ~:r:ansfer. 

AT~T·has demand~d ~ ·depos~t £or th~ transfer of.plans from 

the Inga compan.ies · to ccI·in an ·a~ount equal to _one quarter of 

the Inga companies 1 annual revenue commitment. This demand does 

not serve to guide the Court, however, in light of the fact that 

che ~nga companies ~ve long held the plans at issue without 
-

beXng required to post a deposit. It appears, therefore# that 

while AT&T \rla.S billing the end user directly, it was satisfied 

wich the lnga· companies· ability to· cover any potential l~ability 

on the plans_ The billing prac~ices have noL 'changed as a result 

of ~he ~ransfer of ~he plans co CCI. Moreover, after the 

~ransfer che l~sa companies ~cill remain liable £or any pre· 

~ransfer non-paymenLs and remain j.cii.ntly and severally liable 

wit.b CCI for any p_p~ent:ial .short::fall.$·. in t;he annu;;i.l commit.ment 
.. 

levels under Lhe plans. Indeed, AT&T now has an additional -

~nder.i.~it.ee on ~he plans; CCI stands over all pOSL-tra.~sfer bad 

debts or non-payments by end users, and ha~ joint .and several 

~~sponsibiliLy for all shortfalls on che plans' annual commitment 

~cvels. Thus. ~hile losing no billing potential as a result of 

~h~ ~~ansfer. AT&T's position vis-a-vis Lhe s~cu:r;iLy of its 

c~rv~ce ~se by end users is essencially unchanged-
{ 

~T~T has acLempteo LO jus~ify its demand for _a deposi~ 
:.o:,4":i 'in 

-- S one quar~er-of che annual revenue commicmenc on che 
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~1ans by reference ~o the shortfall and termination fees which 
.~ 

~y result from early termination or discontinuance of plans_ 

Tha~ position. however. is unconvincing i..n 1ight of che reco~d 

ridence tha~ A'l'&'l' has in the pa.st. been liberal in al.lowing 

aggregat:ors t:o "r~struct1:1I"e" . .thei.T; plans sc a~ co roll-over or 

refiI:ianee their bil.l.i.o.g commitments. · Iu answer to the court's 

questions at the hear1ng in t:his matte~. "Mr. Inga set: forth 

~rtain methods for resttuc~uring or 'refinancing' by which 

resellers cau and do escape terrn;inat.ion and also shortfall 

charges through renegotiating cheir plans with AT&T. While 

plaintiffs' explanacions of chese met~ods ac ~e hearing and in 

t:heir support~ng papers lack crystalline clarity, AT&T has failed 

to convi~ce che Cou~t that there is in fact any serious danger of 

shorcfall and/or terminar:ion liabilicy resulcanr: from the 
,,,, . 

.,ansfer of L.he :i;ilans at: issue _ 

This Prelim~~~ry Injunc~io~ ~hali~"Ilot serve ~o incerrupt 

AT&T's continued pro~ipion of IWATS services to ir:s end users 

under i:he plans t:ransferred; nor shall ,t,be billing for such 

services be adversely affecL.ed by the transfer of the plans at 

issue_ Therefore, since AT&T faces no foreseeable loss of 

-~venue as a result of che cransfer, r:he Court; determines chat a 

oond of one hundred chousand dollars CSl00,000.00) is sufficienL 

as securi::y co cover any por:ent:ial "cos~s and damages as may be 

incurred or suffered by [AT&T if ii:} is found co have been 
. ! 

wr::mgfully enjoined o~ restrained.; ~ Fed.R.Civ.P. 65 (c) -

-~~ever. · beca~se t:he pa~t~es have no~ ~quarely addressed the 
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issue of sec:m:ity thus far in t:he record, they sb.a.1.1 be pel':tnitt:ed 

co contace the courc to schedu1e a -hearing, on proper notice, 

wherein additional evid~ce as to chat ~ssue may be presented by 

the parties. 

An appropriate order accompanies th.is Let~er opinion. 

N~~IT~'.AN,._ ___________ ~ 
q.s .. D.J. --

· .. -
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